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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way : '

Revision application to Government of India:

(«) a€tu snl<a zyca arf@fr, 1go4 #t err 3raa #ta aarg lg ai a ar ii qia enl pt
sq-ent qr qr siifa yr@eru 3maa aft fra, a xNcf>I'<, fcm=r ii?IIW-1, ~
fcr:rrrr, a#heft if5r, Ra taq,i f, { fact : 110001 cj?l" c#l" uRt afg

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

ii) zufa nra cB1" gtf ra hat gt~ar umfan@t qsrr a rugr "B m
fa4 rssr a qusr4r i ra st g; f "B, m fcRfl" •f!□-sllll-< m~ "B 'q"ffi cIB fcRfl"
cf> I '<:.@It rt "B m fcRfl° 'fl 0-s ll It'< "B ·m 1=f1cYf 1 ufau # g{ et I

-·-{li) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
r factory or from one warehouse to another during the course of processing of the goods in a
use or in storage whether in a factory or in a warehouse.



(A)

(B)
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ma a are f@4Rt zlg n pk [ufRa I u zur [aRfot i sq#)u grcn aa
l=fRYI' -qx 3TIzcfamiit na # aa fhl r, u roT if Plllrfaa t-1

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3tfwr '3c'lllc\1 cBl" s@la gen # par # fg Gil sq@ fee mur{it ha srs
uit ga err vi Ru # garRa 3rzga, r@ a gt uRa at a u mt sarfa
srfefa (i.2) 1998 tITTT 109 IDxT~~ ~ 5T I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

i?tu qr«a zrca (sr#ta) Rmra8], 2oo4 a fr o siaifa fclPlfet~ qua igI zgg-8 if
at ufeit , )fa arr#r # 4fa ans fa feats #h m a faze--srkr gi sr8a
a7eat l atat ufii rt sf@r an4a fhn ultatr rr grar <.al gr fhf
a siafa m 35-~ if feffa 61 4Tar # rd # rr €3rs ara al 4R ft eRt
afeg

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) R[es 3m7di # re ii icta ya au q) zn Ga aa slat r1 2oo/-"CBl""ff
'T@R cBl" ~ 3m "iJ'ffiT x-i&P"lxcbl-1 ~ m if \i'lllGT 5T ill 1000/- al 6hr 4Tar at GgI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1, 000/- where the amount involved is more. Q
than Rupees One Lac.

Ria zca, tr Ira cs vi ar a arfl#tu nznf@rauuf or4la
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4tu grglee 3rf@fr, 1944 cBl" tITTT 35-6TT/35-~ cB" 3Wfc=r:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) sqafRq qRe@a 2 (1) i aar rar # 3rear #t r@a, or9hat #a ma i #hr zre,
itqua zca vi ala or4l#tr nrznf@raw(fez) at qfgft 4)fest, ssrsra
if 2nd "J:!Tffi, isl§ J:I I ct! 'l-fcR" ., 0-lfl '(cl I , "fTR<cH.-J IJ I'(, '3-1 $J:J ~ I isl I ~-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

han as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf@ gar 3mgr i a{ e rsii r nag sh e rt er sitar f; #h qr grar
qjaa in fau um aRg gr al stagy # f far qt ara "ff ffl cB" ~
qe1fer,fa 37q)a)a znnf@raver at ya 3r@la u #4tu qr at va 3ma4a fhu unar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

0

(4)

(5)

ur1real gcasarfefr 197o zqenigit@ra #t rpt --1 siafa ReffRa fa 1Ir Uri
3de ur arr qenfenf fufzr hf@rant # an2r ur) #t a fas .6.so ha
arnrnrcizl ggc feae am ±tr alfe
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. ·

st isf@er cai at Birr av ar mii at sh ft en 311 cb flta ~ \lTTffi ti \Jfl°
v#tar zyca, iha 3area zrc vi ara arfl#tu =nnf@au (ar4ff[@,) fzu, 4982 ffea
t
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

aes #ta zrca, ta sIrai zyca vi ala 374)a)a mruf@raw(Rrec),
,Re37Rh?t mu afar1Demand) ga is(Penalty) ml 10% WT "GflTT q?T,TT

~%I~, ~ WT "GflTT 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

24du3nlpea sit@arasa siaifa,fr gt aacnrat l=WT"(Duty Demanded)
a. Section)&sDaaafufRaft;z fnneaa@3Re st z1fr;
ao 2az#fezfaitaRu 6 ab aza2atr.

s us gas v«if@a sr8hr? us@l gfsr flarr3, er@he'Rna hf@gqfasaf2T
t·.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(x) amount determined under Section 11 D;
(xi) amount of erroneous Cenvat Credit taken;
(xii) amount. payable under Rule 6 of the Cenvat Credit Rules.

snkrauf arfle If@raw arus res srrar zyeaur aus flatfaa gt at it fsg rg yes# 10%

471arruit rsi#aus f@a1f@a @l asvs# 1o4Tarrutsrraft@I

~-;·<:,\;L,J;~. . In view of above, an appeal against this order shall lie before the Tribunal on payment of
· :;1~ of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

alty alone is in dispute." .
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Rakeshbhai Himmatbhai Radadiya, 156,

Hariganga Society, Opp. CMC, Odhav, Ahmedabad - 382415 (hereinafter referred to as "the

appellant") against Order-in-Original No. 54/CGST/Ahmd-South/AC/PMC/2022-23 dated

28.10.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central OST, Division V, Ahmedabad South (hereinafter referred to as "the
adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AZLPR0234M. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an

income ofRs. 10,66,653/- during the FY 2014-15, which was reflected under the heads "Sales

I Gross Receipts from Services· (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of Balance

Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period. However,

the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No.

CGST/WS0503/TPD/Rakeshbhai/2020-21 dated 28.12.2020 demanding Service Tax

amounting to Rs. 1,31,838/- for the period FY 2014-15, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax

Rules, 1994 read with Section 70 of the Finance Act, 1994; and imposition of penalties under
Section 77(1) and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 20,61 1/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period from FY 2014-15. The adjudicating

authority has dropped the demand of service tax for the remaining amount. Further (i) Penalty

of Rs. 20,611/- was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii)

Penalty of Rs. 10,000/- was imposed on the appellant under Section 77 of the Finance Act,

1994 for failure to file correct ST-3 return showing the correct value of taxable service and
the actual amount of service tax collected; and (iii) Penalty of Rs. 40,000/- was imposed on

era
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the appellant under Section 70 of the Finance Act, 1994 read with Rule 7C of the Service Tax

Rules, 1994 as late fees for the late filing / non-filing of service tax return.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

o The appellant are engaged in providing work contract service to principal contractor

and another contractor.

The appellant provided services amounting to Rs. 10,66,653/- during the FY 2014-15,

out of the same Rs. 8,99,900/- in respect of exempted service, and only Rs. 1,66,753/

towards taxable service on which the demand of service tax has been confirmed by the

adjudicating authority in the impugned order. They have submitted that the said

amount of Rs. 1,66,753/- remained within the threshold limit of exemption and the

appellant are not liable to pay service tax as there was NIL taxable income in the

preceding year i.e. FY 2013-14.

o As the appellant not required to get registered with service tax and not required to file

service tax return, therefore, penalty cannot be imposed.

4. Personal hearing in the case was held on 16.05.2023. Shri Amit Chopra, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submissions made in appeal memorandum.

0 5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2014-15.

6. It is observed that the adjudicating authority has in the impugned order observed that

out of total income of Rs. 10,66,653/- during the FY 2014-15, income of only Rs. 1,66,753/

is towards taxable services and remaining amount of Rs. 8,99,900/- received by the appellant

is towards providing exempted services. The adjudicating authority, in the impugned order,

has confirmed the demand of Service Tax on the taxable value of Rs. 1,66,753/- along with

interest and penalties.

5
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7. It is also observed that the main contention of the appellant is that the said amount of

Rs. 1,66,753/- remains within the threshold limit of exemption and the appellant are not liable

to pay service tax as there was NIL taxable income in the preceding year i.e. FY 2013-14.

8. It is observed that in the impugned order the adjudicating authority has considered that

the service provided by the appellant to the Ahmedabad Municipal Corporation as sub

contractor of M/s. Alpesh P. Patel is exempted service as per Notification No. 25/2012-ST

dated 20.06.2012 and therefore the income of Rs. 8,99,900/- received from Mis. Alpesh P.

Patel is exempted from service fax. As regard, the remaining income of Rs. 82,053/- received

from M/s. Ronak Pump & Valves Pvt. Ltd. and Rs. 84,700/- received from M/s. Embee

Corporation, the adjudicating authority has observed that as the appellant failed to produce the

contract agreement between the main contractor with government, the service provided by the

appellant cannot be considered as exempted service as per Notification No. 25/2012-ST dated

20.06.2012 and the demand of service tax was confirmed by the adjudicating authority on the

said amount of Rs. 1,66,753/- considering it towards provision of taxable service.

8.1 It is also observed that the appellant have in the appeal memorandum not disputed the

taxablility of service provided to MIs. Ronak Pump & Valves Pvt. Ltd. and Rs. 84,700/

received from M/s. Embee Corporation. However, they have contended that the remaining

income of Rs. 1,66,753/- is exempted under Notification No. 33/2012-ST dated 20.06.2012.

9. With regard to the taxable income of Rs. 1,66,753/-, whether the benefit of threshold

limit of exemption as per the Notification No. 33/2012-ST dated 20.06.2012 is admissible to

the appellant or not, I find that the total value of service provided during the Financial Year

2013-14 was Rs. 14,81,224/-, out of which Rs. 13,35,380/- was received by the appellant from

M/s. Alpesh P. Patel, in respect of whom the adjudicating authority has extended the benefit

of Notification No. 25/2012-ST dated 20.06.2012 in the impugned order for the subsequent

period. The remaining amount of Rs. 1,45,844/- remain taxable income out of total income of

Rs. 14,81,224/- as per the Profit & Loss Account and Form 26AS submitted by the appellant,

which is relevant for determining exemption under Notification No. 33/2012-ST dated

20.06.2012 for the FY 2014-15. Hence, the claim of exemption under Notification No.

33/2012-ST is dependent upon the fact that whether the services provided by the appellant to

M/s. Alpesh Patel during FY 2013-14 also is exempted from service tax. This requires

verification from the relevant documents, for which the matter needs to be remanded back to

the adjudicating authority to consider the claim of exemption under Notification No. 33/2012

ST dated 20.06.2012.

0

0
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10. In view of above, the impugned order passed by the adjudicating authority, in respect

of income received by the appellant during the FY 2014-15, is set aside and the matter is

remanded back to him to consider the claim of exemption under Notification No. 33/2012-ST

and pass a speaking order after following the principles of natural justice. The appellant are

also directed to submit relevant documents for the claim of exemption before the adjudicating

authority within 15 days of receipt of the order.

11. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant

by way of remand.

The appeal filed by the appellant stands disposed of in above terms.

so..3t--- @aaes± Kuma)
Commissioner (Appeals)

Attested

(R.&iyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,
M/s. Rakeshbhai Himmatbhai Radadiya,
156, Hariganga Society,
Opp. CMC, Odhav,
Ahmedabad -3 82415

The Assistant Commissioner,
CGST, Division-V,
Ahmedabad South

Date: 30.05.2023
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Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division V, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
L5)Guard File
6) PAfile
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